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13 



Dear Tribal Leader: 

Enclosea you will find the Department of the Interior's report entitled Recommendations of the 
Secretary of the Interior for Settlement of Disputed Tribal Trust Fund Accounts. These 
recommendations constimte the culmination of our multiyear effort, under the Indian Trust 
Funds Management Reform Act of 1994, to outline measures to resolve disputed Tribal trust 
fund account balances. A press release is also enclosed. 

This proposal builds on the legislative options for settlement that the Department submitted to 
Congress on December 11, 1996, and that we sent to you at the same time. After submitting 
the options to Congress, the Department consulted with and provided an oppormnity for 
written comments from Tribal representatives throughout the country about the approaches we 
were considering. As you will note from our recommendations, we have significantly altered 
many of our initial suggestions based on your comments. 

The following objectives guided the formulation of this proposal: 

acknowledge and respect Tribal sovereignty; 



achieve a settlement that is fair to both the Indian community and the general 
public; 

achieve the most resource-efficient settlement of claims (in terms of conserving 
federal government and Tribal time, money, and staff); 

encourage settlement by providing incentives to settle and disincentives to 
litigate; 

use the most informal settlement processes available rather than litigation to 
encourage Tribal participation; 

obtain funding for the settlement without reducing appropriations for the BIA 
and Office of the Special Trustee budgets and Tribal programs; and 

achieve agreement on account balances through September 30, 1992, or the date 
of settlement, as an agreed-upon starting point for the fumre. 
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The legislation which we propose seeks to settle claims relating to the Department's 
management of Tribal trust funds for the period July 1, 1972 through at least September 30, 
1992, and at each Tribe's option, for the period after 1992 through the date of senlement. 
Unlike the options presented in the Department's December report, we do not recommend a 

-" uiiiiiv-uicvriL mvul/ing a singular, piu"^vmiuiiiitiu^iTGu''Micu'"'a^^^^^ oaiiK. "^ ' 

Rather, the proposal recommends a two-stage settlement process for resolving accounting 
claims. First, the government would pay each Tribe for known errors (regardless of whether 
it accepts any settlement offer) and would offer each Tribe the oppormnity to settle other 
claims immediately for a specific sum based on a formula that takes into account the panicular 

.characteristics of the Tribe's accounts. If the Tribe accepts the offer, claims would be settled 
according to the formula, and the matter would be closed. If the Tribe does not accept the 
offer, if would be withdrawn and stage one would be concluded. 

In stage two, Tribes would have the opportunity to engage in government-to-government non- 
binding settlement negotiations with the assistance of a mediator. This opportunity for 
individual Tribal negotiations was not proposed in the December report, but it was 
recommended by numerous Tribes during the consultation process. As part of the 
negotiations, there would be an opportunity to obtain additional data or undertake additional 
analysis to the extent it would be constructive in reaching a satisfactory resolution of claims. 
In the event that the mediation process is not successful, a Tribe would be authorized to file a 
claim in the United States Court of Federal Claims within the parameters defined by Congress 
in the legislation. . • 

The reconciliation project encompassed the reconstruction of $17.7 billion in non-investment 
transactions, of which $15.3 billion — about 86 percent - were reconciled. For the reconciled 
transactions, approximately $1,87 million in transactions were in error - an error rate of only. - 
.01 percent. The remaining transactions ($2.4 billion) were deemed to be "unreconciled," 
meaning that the Department could not locate all source documents required under the Project 
procedures to verify the accuracy of the general ledger entry for the transactions within the 
time frame allotted to the reconciliation process. While this does not mean that the $2.4 
billion is lost or missing, it indicates that the poor condition of the records and systems did not 
allow the federal government to conduct a complete audit or provide the level of assurance to 
account holders that was expected. Work on the unreconciled transactions has continued, 
reducing the total value of those transactions from $2.4 billion to $1.97 billion. 

This proposal is one aspect of a larger, three-pronged effort to account and provide 
compensation for inadequacies of the past, and reform the Department's management of trust 
funds. Remedying these inadequacies is a major goal of Secretary Babbitt. First, we have 
embarked on a concerted program to implement key elements of the strategic plan of the 
Special Trustee for American Indians to improve the underlying trust management and 
accounting systems. If we receive the necessary funding for our initiative, significantly 
upgraded systems will be in place nationwide in three years. Second, we have proposed 
legislation to halt and reverse fractionated ownership of Indian land. We believe this is a 
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critical element in assuring our abilit}' to manage trust funds properly. 

This proposal to settle past claims is the third component. This proposal could affect the 
interests of all Tribal trust account holders. I encourage you to review this material and 
'paiuupalcin the Cotigressionui'pruCcSo triruugirwiiicn Uie pTufiusafwiiroe consiaeted. "' 

Sincerely, 



/ixj^Ulrf]c^.^ 



Deputy Commissioner of Indian Affairs 
Enclosures 
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EXECUTIVE SUMMARY 



The Administration is pursuing a three-pronged 
"■ ^..^■^i^'j; .j--address4ssuei;-.,^>;:^-t4;"S::?^ ^^l.^-::-^^ 
ment of the Interior's administration and manage- 
ment of Indian trust funds. First, in this report we 
are proposing a legislative approach that utilizes 
informal dispute resolution mechanisms to ad- 
dress claims that Tribes may have w^ith regard to 
the Department's past management of Tribal trust 
hand accounts. Second, in conjunction with the 
Special Trustee for American Indians, we have . 
developed recommendations for improving the 
underlying trust management and accounting 
systems, and are in the process of implementing 
those improvements. Third, we have proposed 
legislation to end the increasing fractionation of 
ownership of Indian allotted lands. This fraction- 
ation of interests not only undermines the eco- 
nomic vitality of allottee-owned land, but it also 
severely complicates the government's manage- 
ment of trust assets and resources. 

The recommendations encompassed in this report 
are the culmination of a five-year, $21 -mi llion 
effojLtQ-rgco ncile Tribal trust accoun ts as man- 
dated by Congressionzil directives beginning in 
1987, and reconfirmed in the American Indian 
Trust Fund Management Reform Act of 1994 ("the 
Act"). As of August 1, 1997, the Secretary of the 
Interior, through the Office of the Special Trustee 
(OST), maintains approximately 1,500 accounts for 
338 Tribal entities with assets in excess of $2.5 
billion. Each year, more than $802 million passes 
through the Tribal trust funds system. Although 
not the focus of this report, the OST also main- 
tains over 300,000 individual Indian money (HM) 
trust hmd accounts through which over $300 
million pass each year. 

The Tribal Reconciliation Project (the "Project") 
was undertaken by Arthur Andersen, LLP, 
("Arthur Andersen") under the supervision of the 
Department. The basic reconciliation procedures 
of the Project encompassed the reconstruction of 
$17.7 billion in non-investment transactions, of 



which $15 3 billio n — about 86 percent — were 

proximately $1.87 million in transactions were in 
error — an error rate of .01 percent. The remain- 
ing 14 percent of transactions ($2.4 billion) were 
deemed to be "unreconciled," meaning that the 
Department could not locate all source documents 
required under the Project procedures to verify 
the accuracy of the general ledger entry for the 
transactions within the time frame allotted to the 
reconciliation process. (As described below, 
reconciliation v.^ork-has continued resulting in the 
reconciliation of almost $.5 billion of previously 
unreconciled tiansactions). While this does not 
mean that the $1.97 billion is lost or missing, it 
indicates that the poor condition of the records 
and systems did not allow the federal government 
to conduct a complete audit or provide the level of 
assxirance to account holders that was expected. 
The results of the Project are described in more 
detail in this and the earlier reports described 
below. 

Upon completion of the Project,„the Act directed 
the Secretary of the Interior to prepare a report to 
Congress by May 31, 1996, outlirung the Project 
results and the efforts the Secretary will undertake 
to resolve disputes regarding Tribal trust accovint 
balances. Because Tribes required additional time 
to review their Project reports, an interim report 
was submitted to Congress on May 31, 1996, with 
a supplemental report filed on December 11, 1996 
(the "December Report"). The December report 
also described a series of legislative options for 
resolving disputes regarding Tribal account 
balances. The Department engaged in a consulta- 
tion process with Tribes on those options, includ- 
ing four public meetings and the opportunity to 
file written comments. The legislative recommen- 
dations for resolving disputed account balances 
contained in this report are based in part on the 
options in the December report and the comjnents 
of Tribal representatives in the consultation 
process. 
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The legislation which we propose seeks to settle 
"^tlLTlmi xtldting-totheiDep^rc.::::::^c^incirii^:xtcr:.: ' 
of Tribal trust funds for at least the period July 1, 
1972 through September 30, 1992, and at the - 
Tribes' option, for the period after 1992 through 
the date of settlement. Unlike the options pre- 
sented in the Department's December report and 
the recommendations of the Special Trustee, we 
do not recorrunend a settlement involving a 
singular, programmatic action such as an Indian 
Development Bank. Rather, there would be. a 
Tribe-by-Tribe, govemment-to-govemment settle- 
ment process which would take into account the 
specific circumstances and claims of each Tribe. 

The OS T, in conjunction with the accoimtino: firm 
ofTIfiavarria, Dunn e ^&: Lam ey, LLC, has contin- 
ued its efforts to locate documents and reconcile 
some of the pre\'iousIy unreconciled disbxirsement 
I transactions utilizing the same procedures used 
by Arthur Andersen in the Project. Once this ' 
process has been completed, the Tribes will be 
provided with a report describing the impact of 
the additional work. Under the settlement we 
propose, the government would identify all errors 
identified by both the Project and the additional 
subsequent work ("known errors"), and would 
pay the Tribes where money was found to be 
owed, with compound interest, as soon as pos- 
sible. Because the government, as trustee, is 
obligated to correct its errors, these payments 
would be made notv\'ithstanding a Tribe's willing- 
ness to settle its other claims. 

The proposal then recommends a two-stage 
settlement process for resolving accounting claims 



other than those relating to known errors. First, 
■ate^'gtrr^iuhffawuaiuxTiiei^c Uie oppor- 

tunity to settle claims immediately for a specific 
sum based on a formula that would take into 
accoimt the particular characteristics of the Tribe's 
accounts. If the Tribe accepts the offer, claims 
would be settled by payment according to the 
formula, and the matter would be closed. If the 
Tribe does not accept the offer, it would be with- 
drawn and stage one would be concluded. 

In stage tvvo. Tribes would have the opporhonity 
to engage in govemment-to-govemment non- 
binding settlement negotiations with a mediator. 
This opporturut/ for individual Tribal negotia- 
tions was not proposed in the December report, 
but it was recommended by numerous Tribes 
during the consultation process. As part of the 
negotiations, there would be an opportunity to 
obtain additional data or xmdertake additional 
analysis to the extent it would be constructive in 
reaching a satisfactory resolution of claims. If the 
mediation process is not successful, a Tribe would 
be authorized to file a claim in the United States 
Court of Federal Claims within the parameters 
defined by Congress in the legislation. 

This report provides a brief historical overview of 
Indian trust funds (Part 1), some backgroimd on 
efforts to address the problems relating to trust 
fund management and accounting, including the 
Reconciliation Project (Part 2), a description of the 
Department's December report, including the 
options for settlement of Tribal claims and Tribal 
response (Part 3), and in Part 4, a detailed discus- 
sion of the Department's settlement proposal. 
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1. TRUST FUNDS: AN OVERVIEW 



For nearly 70 years, Cor^gress and the Executive 
-!;^:v.:id hayeinade-fepp~^-f;fa3^f^^^^^?5^{-'^-^^ •'"'■e 
Bureau of Indian Affairs' accounting systems and 
procedures. These efforts, however, have never 
received the resource commitment necessary to 
keep pace with the task. Meanwhile, the prob- 
len\s and the costs of addressing them have 
continued to increase. 

For the first time in the last six decades, real 
progress is being made. Secretary Babbitt has 
made proper accounting and management of 
Indian trust funds a major priority for the Depart- 
ment. We are proposing to work closely with 
Congress to compensate any Tribal trust fund 
account holders that have been harmed by past 
accounting and financial /trust fund management 
practices and to fix the systems and practices that 
led to problems in the first place. With a major 
reconciliation of the Tribal trust funds completed 
— at great cost to the United States — and "vvith 
plans under development to repair and upgrade 
the basic accounting systems, the Secretary be- 
lieves that we have a historic opportunity finally 
to resolve this issue. 

This report and proposal is one component of a 
three-part effort to address this very complex , 
matter. It is the culmination of many years of 
intensive v/ork and it proposes what we believe is 
a comprehensive, logical and fair process for 
compensating Tribes for any losses they may have 
suffered from July 1, 1972 through September 30, 
1992, as a result of the trust fund management and 
accounting systems in place. At the Tribes' option, 
settlement could also be reached for the period 
after 1992 through the date of settlement. We 
believe that addressing problems of the past is a 
fundamental component of facing the future. 

A second and separate initiative involves building 
on some of the work of the Special Trustee to 
overhaul the trust management systems. Earlier 
this year, the Special Trustee submitted his recom- 
mendations to Congress on improving the trust 



management and accounting systems. The De- 

Special Trustee's five-year, S167 million proposal 
and requested that the Special Trustee harther 
develop the costs and benefits of his system 
proposals, along with alternatives for achieving 
the necessary system improvements. As a result, 
the Secretary and the Special Trustee have devel- 
oped a more limited approach that focuses specifi- 
cally on data cleanup, elimination of trust asset 
processing backlogs and revamping the trust 
management and accounting systems over the 
next three years. The Administration will con- 
tinue to seek funds in its annual budgets to carry 
out these efforts. 

The third component of this effort involves the 
problem of fractionated ownership of Indian 
lands. Past Federal law and policy left a legacy of 
thousands of individual parcels of land in Indian 
Country with scores or even hundreds of owners. 
This impedes the ability of the Department and 
the landowners to maintain the economic viability 
of the land, and adds massive complexity and 
expense to the trust management and accounting 
responsibilities of the federal government. On 
J\ine 18, 1997, the Administration submitted a 
legislative proposal to address this issue. If we 
hope to resolve the problems affecting the federal 
government's ability to discharge its trust fund 
responsibilities effectively, all three components of 
this plan must be implemented. 

Resolving claims of the past — the subject of this 
report — is extremely difficult and there is not one 
right way to do it. If these were simple and 
straightforward matters, they would have been 
resolved long ago. We are proposing what we 
believe to be a fair, judicious and efficient process 
for resolving Tribal trust hind claims, taking into 
account the fact that there is much supporting 
documentation that has not been found. 

Our overriding objective is to achieve fairness and " 
justice with respect to disputes over Tribal trust 
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account balances. We are committed to doing the 
^ best iob we^can, r.eco£p_i'*i;;^'^4'b° ^^'^•i^^^^'^j^^^'yi'-^^'^ - r- 
current systems and the availability of records, to 
settle valid Tribal claims. The effort must be 
principled and undertaken in good faith, paying 
those to whom money is owed, with due regard to 
fiduciary obligations, while, at the same time, not 
providing a windfall where little or no reasonable 
likelihood of loss exists. Our proposal is consis- 
tent with these principles. 

Objectives for Settlement Proposal 

The following objectives guided the formulation 
of this proposal for a legislated settlement of 
Tribal trust fund claims; 

• acknowledge and respect tribal 
sovereignty; 

• achieve a settiement that is fair to both the 
Indian community and the general public; 

• achieve the most resource-efficient 
settlement of claims (in terms of 
conserving federal government and Tribal 
time, money, and staff, including 
attorneys' and expert witness fees); 

• encourage settlement by providing 
incentives to settle and disincentives to 
litigation; 

• use the most informal settlement processes 
available rather than litigation to 
encpurage Tribal participation; 

• obtain binding for the settlement without 
reducing appropriations for the OST and 
BIA budgets and Tribal programs; and 

• achieve agreement on account balances 
through September 30, 1992, or the date of 
settlement, as an agreed-upon starting 
point for the future. 



This report is a follow-up to an earlier report, 
-•hr-^^ed ^o,C--v :, -J-,:_l3..i... gut- - - 
lined proposed optior\s for settlement of disputes 
related to Tribal tnist funds. Since subnnission of 
that report, we have engaged in consultation with 
the Indian community on the proposals contained 
in the report, and Tribal leaders have offered 
invaluable advice and suggestions on ways to 
improve the options. 

The Nature of Trust Funds 

There are two broad categories of trust'fund 
accounts held by the government for Indians. 
One t>'pe comprises some 300,000 Individual 
Indian Money (EM) accounts, each held for a 
single individual, or in some cases a Tribe, or as. a 
holding account for certain "special deposits." 
The IIM accounts are currentiy the subject of a 
class action lawsuit brought by IIM account 
holders against the United States, Cobell v. 
Babbitt. 1:96CV01285 RCL p.D.C), and are not 
co\'ered by the proposal in this report. The parties 
are working diligently to define a process by 
which those individual claims pertaining to EM 
accounts will be examined and adjudicated. 

The other type of accoimts — which are the 
subject of this report — comprise some 1,500 
Tribal trust fund accounts held for 338 Tribal 
account holders, rather than for individuals. The 
Tribal trust fund accounts contained assets in 
excess of $2.5 billion, as of August 1, 1997. Each 
year, more than $800 million in non-investment 
receipts, transfers and disbursements pass 
through these Tribal trust accounts. There are 
several types of Tribal tnist accounts, although 
most fall under the following three categories: 

• funds derived from trust resources such as 
timber, grazing, oil & gas (often designated 
Indian Money Proceeds of Labor); 
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funds derived from awards of the Lndian This proposal sets out a process for. resolvino- 

Claims Commission or other judgment claims arising from the Department's 

awarus (judgment runds); " "' management ot the Tribal trust nind accounts, 

from July 1972 through at least September 1992, 

funds derived from various legislation, and at the Tribes' option, for the period October 

including land and water claims 1992 through the date of settlement, 
settlements (settlement funds, also often 
called judgment funds). 
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2. BACKGROUND ON EFFORTS TO 
RESOLVE THE PROBLEMS 




Concern about the management of Tribal ixust 
iH-'n ■is.-has been long:'^*-q.^:V?7-=.i^'^'-.-;^.,-'':-^r- :--:?'■--' 
Accounting Office (GAO) — the investigative 
research arm of Congress — issxied reports as 
early as 1928 documenting weak accounting 
practices and other problems in BlA's trust fujid 
management. Prior to 1951, accounting activities 
were undertaken at each BIA Agency Office 
(typically located on Indian reservations), using 
handwritten ledgers and journals. In 1951, an 
accounting system designed and approved by 
GAO was installed in BIA Area (regional) Offices. 
All fund types — IIM as well as Tribal — were 
integrated in this system. GAO released reports 
in 1952 and 1955 describing management and 
systems concerns. 

Beginning in 1965, BIA began centralizing its 
accounting functions on a mainframe computer in 
I Albuquerque, New Mexico. The conversion to the 
computer system was complete in 1967, ^though 
a duplicate manual set oi Tribal fund "control 
accounts" were maintained in Albuquerque until 
1987. A new automated accounting system was 
developed and implemented in 1968 and modi- 
fied in 1974. In 1982, GAO once again issued 
reports critical of the management systems. The 
Environment, Energy and Natural Resources 
Subcontmittee of the House Committee on Gov- 
ernment Operations encouraged a three-year 
investigation into the issue, leading to a report 
issued on April 22, 1992, entitled "Misplaced Trust: 
The Bureau ofbidian Affairs' Mismanagement of the 
Indian Trust Fund." The Special Trustee attributes 
many of today's problems to the failure to up- 
grade the systems adequately over the past 
twenty to thirty years. 

Congressional appropriators were concerned as 
well. In 1987, after a series of oversight reports by 
the GAO, a supplemental appropriations bill 
I directed that trust fund accounts be reconciled 
and audited. Congress also prevented the 
outsourcing of trust fund services to a commercial 
bank vmtil the funds had been audited and recon- 



ciled. In 1988, 1989 and 1990, Congress again 
^j ,^^,^...i^^pTA_... ^ v-_...^- l^.eco:%cile Indian - 
trust fund accounts back to the earliest possible 
da^e. The FY 1990 appropriations language 
further required that "the results of such reconcili- 
ation [be] certified by an independent party as the 
most complete reconciUation of such funds as 
possible." 

Actions to Reconcile the Accounts 

The BIA b,eg2ILitsxecQnciliation of Tribal trust 
accounts in 1990. The BIA, the GAO, and the 
Department's Inspector General worked in con- 
junction with an ad hoc Tribal advisory group, 
later named the Intertribal Monitoring Association 
(ITMA), to develop a "request for proposal" for a 
reconciliation contract. In May 1991, the reconcili- 
ation project contract was awarded to a national 
accounting firm, Arthur Andersen LLP. 

The initial work, called Phase I, sought to deter- 
mine what records were available, what proce- 
dures would be necessary, and what the cost 
would be of a complete reconciliation for both 
Tribal and IIM accounts. It found that not all 
supporting documents could be located, but those 
that were found could be examined, and that 
some BIA trust policies, procedures, and systems 
had deficiencies. As a result, it was agreed 
through discussions involving the Department, 
the Office of Management and Budget (0MB), 
Congress, and ITMA, that a conventional financial 
audit was not likely to produce meaningful 
resiilts. 

In view of this, the Department, in consultation 
with 0MB and ITMA, began to look at alternative 
methodologies and approaches. The goal was to 
produce as accurate an accounting as practicable. 
Ultimately, methodological procedures were 
agreed upon by the Department, OMB and Tribal 
representatives, and were incorporated into the 
contract with Arthur Andersen. The procedures 
do not constitute an audit in accordance with 
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generally accepted auditing standards; however, 
thev w^re deemed to be the best available ap- 
proach, given the constraints of the incomplete 
documentation. These procedures were used by- 
Arthur Andersen to reconcile the Tribal trust hand 
accounts for the period July 1, 1972 through 
September 30, 1992. 

Appropriation language directed that funds be 
"audited and reconciled to the earliest possible 
date." The reconciliation project went back as far 
as July 1, 1972, in order to focus on the time 
period that was deemed to likely be the most 
susceptible to problems or errors. July 1, 1972, is a 
critical date for several reasons. 

On Jiily 1, 1972, all Tribal Treasury appropriation 
accounts were consolidated into a single Treasury 
account (approximately 1,000 accounts were 
combined). Prior to this date. Treasury main- 
taij/'-rd separate accoimts for each Tribal trust 
fund, typically with separate accounts for princi- 
pal and interest. These dual sets of accounts 
would generally make it easier to detect differ- 
ences; for example, if Treasury received a cash 
receipt that was not posted by BIA it would be 
easy to isolate the difference — a variance would 
show up between the specific account on BIA's .r 
books and the specific account on Treasury's _. 
books. Such differences were not as easy to 
identify when the accounts were collapsed into 
one account. Rather, the siun of approximately 
1,000 accounts on BIA books would need to be 
compared to the one balance on Treasury's books, 
and if the totals were different, it could be neces- 
sary to review the activity in all 1,000 accounts to 
determine which individual account caused the 
variance. Nevertheless, consolidation occurred to 
alleviate the administrative burden of Treasury 
maintaining a dual system of Tribal trust accounts. 

Additionally, in the year following July 1, 1972, 
Treasury discontinued calculating and posting 
semi-annual interest income to trust fund ac- 
counts. From 1928 to 1972, Treasury had com- 



puted and distributed interest on a semi-annual 
basis for funds residint^Jn Treasurvaccounts. BIA 
Offices deposited and posted interest earned from 
investment activity outside of Treasur>'. Begin- 
ning July 1, 1972, BIA was responsible for comput- 
ing and distributing the Treasury interest on 
uninvested hinds. For these reasor\s, July 1, 1972, 
was considered to be a logical starting point for 
the reconciliation. 

American Indian Trust Fund Manage- 
ment Reform Act of 1994 

In 1994, while the Arthur Andersen reconciliation 
efforts were ongoing. Congress passed the Ameri- 
can Indian Trust Fund Management Reform Act of 
1994, 25 U.S.C. §§ 4001-4061, which established 
the Office of the Special Trustee for American 
Indians. Under this legislation, the Special Trustee 
is responsible for oversight, reform, and coordina- 
tion of the policies, procedures, systerp.s and 
practices used by various Departmental agencies 
in managing Indian trust assets. The statute 
requires that the Secretary transmit to Congress a 
report that describes the methodology and results 
of the trust fund reconciliation, ir\cludes Tribal 
attestations as to disputed account balances, and 
outlines efforts the Secretary will imdertake to 
resolve such disputes. An initial report was 
submitted to Congress on May 31, 1996, and 
another on December 11, 1996,' with a commit- 
ment to provide this final report on the Secretary's 



^ Because most Tribes did not have sufficient time to 
review their reconciliation reports and submit 
attestations as to their account balances by the May 31 
deadline, the Secretary submitted an interim report 
describing the reconciliation procedures on May 31, 
and set a deadline of September 27, 1996, for 
submission of attestation responses. With the extension 
of the deadline for submitting attestation responses, the 
Secretary promised to submit a supplemental report to 
Congress, including proposed legislative options to 
address disputed account balances, later in the year. 
The options were discussed in the December 11, 1996, 
report. 
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Tribal account balances. 

In accord with the Congressional mandate to have 
an independent certification of the Tribal trust 
fund reconciliation results, BIA awarded the 
certification contract to Coopers and Lybrand LLP 
in September 1993. However, due to a projected 
cost that far exceeded available resources, the 
Special Trustee, after consultation with GAO, 
OMB and Departmental officials, tenrunated the 
contract in October 1995, before the certification 
was completed. At the Special Trustee's request. 
Coopers and Lybrand provided a close-out letter 
summarizing the work performed prior to termi- 
nation. The letter stated that no conclusions could 
be drawn from the preliminary information 
reported because the certification work was not 
completed. Later, Arthijr Anderseryr.:Aestigated 
and cleared all Coopers and Lybrands comments 
on the prelirrunary reports. 

The Reconciliation Project Results 

In January 1996, the Department released Project 
reports, along with electronic copies of supporting 
Project workpapers to Tribal trust fund accoiint 
holders summarizing the results of the Project. 
The report also requested that Tribes submit 
attestations as to whether they accepted or dis- 
puted their account balances. The agreed-upon 
procedures used in the reconciliation were in- 
tended to accomplish the following: 

• verify that non-investment financial 
transactions posted to the BIA's official 
accounting records are in agreement with 
available supporting financial source 
documents (the "basic reconciliation"); 

• assess the accuracy of investment income 
posted to Tribal accounts; 

• recalculate the U.S. Treasury interest 
earnings; 



-' ic'^uii"v.iic''iji>rgt;iierai kager Dalances with 
U.S. Treasury balances; 

• verify that financial hransactions posted to 
BIA accounting records are in agreement 
with the originating lease or sale 
agreements, pemuts, or contract terms (not 
completed for all transactions); and 

• determine the timeliness of the deposit of 

As of December 1995, Arthur Andersen had 
examined S17.7 billion in non-investment transac- 
tions (251,432 transactions) for the 20-year period 
from 1972 to 1992 in the basic reconciliation. 
Of that amount, 86 percent of the transactions 
(totaling S15.3 billion) were reconciled; that is, 
financial records were located to support the 
accuracy of the transactions as reflected on BL\'s — 
general ledger. Of the $15.3 billion in reconciled 
transacrions, an error rate of about .01 percent was 
reported. Errors included both overstatements 
and understatements of Tribal account balances 
by the government, as well as payments made to 
the wrong account or Tribe. The 14 percent of 
transactions (32,901 transactions) that were not 
reconciled totaled $2.4 billion, and included the 
following categories of transactions:^ 

51. 1 billion in receipts (payments to accounts); 

5808 million in disbursements (drawdowns from 
Tribal accounts); 

5479 million in transfers between accounts of the 
same Tribe. 



^ The agreed-upon procedures are described in detail in 
the Special Tmstee's May 1996 report to Congress. 

^ All values for unreconciled transactions are, rounded 
to the nearest million, and expressed in terms of 
absolute dollars, which means that the positive and 
negative values of the transactions are disregarded. 
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As describod more fully below, OSThas continued 
Its efforts to reconcile the outstanding S2.4 billion 
of non-investment transactions. As a result of 
those efforts,the unreconciled transaction have 
been reduced horn $2.4 billion to $1.97 billion. 

Tribes Address the Reconciliation 

The Project reconciliation procedures and the 
proposed adjustments to account balances are 
detailed in the Project report and were explained 
to the Tribal account holders at a national meeting 
on February 14 and 15, 1996, in Albuquerque, 
New Mexico. More detailed individual consulta- 
tion with OST was provided to Tribal account 
holders at a series of regional meetings held 
through July 1996. Upon the conclusion of the 
meetings, in August 1996, the Special Trustee sent 
a second request for the Tribes to submit attesta- 
ticfi-^; as to acceptance or dispute of their account 
balances on or before September 27, 1996. 

As of May 1997, the OST had received attestation 
responses from 92 Tribal trust fund account 
holders. 41 Tribal account holders accepted the 
accoxint balances as reflected in the reconciliation 
reports, and 51 account holders disputed the 
balance. 47 account holders requested additional 
time for their response. 171 account holders filed 
no attestation response. Among the reasons given 
by those account holders that disputed their 
account balances were inadequate reconciliation 
—procedures, that they needed additional time, and 
that the records were inadequate. Other more 
specific comments were also made that do not fall 
into one of these frequently stated categories. 

The Limitations of the Reconciliation 

As noted, despite five years of effort and the 
expenditure of $21 million, the Project provides a 
less than com.plete accounting of the state of the 
Tribal trust funds. The inadequacy of the trust 
management systems, policies, procedures and 
practices, the condition and availability of the 



trust records, and fupHine constxaints all contr.h- 
uted to the limitations of the Project. 

The Project did identify some specific errors 
(known errors) which resulted in both understate- 
ments and overstatements of Tribal trust fund 
account balances. Those errors should be 
corrected. The most difficult issues, however, 
relate to the unreconciled transactions where all 
required records could not be located to support 
$1.97 billion of non-investment transactions for 
the 20-year period of the Project, and to those 
transactions outside the scope and time period 
covered by the Project. 

Of the $1.97 billion in unreconciled transactions, 
about $1.1 billion are transactions involving 
receipt of funds by the government on behalf of a 
Tribal account froin third parties, S363 million are 
disbursements and $479 million involve transfers 
among different accounts of the same Tribe." 



* It is highly unlikely that the $479 million in transfers 
and approximately $117 million of the unreconciled 
disbursements actually resulted in any losses to Tribes. 
Of the disbursements, some $60 million are positive 
disbursements (i.e., receipts), where even had there 
been an error, it would have benefitted the Tribe. An 
additional $22 million was for attorney and expert 
witness fees and $35.8 million were disbursements of 
settlement funds to Alaska Native corporations, and it 
is reasonable to presume that these entities would have 
filed claims had the payments not been made. 
Likewise, where transfers among a Tribe's accounts 
were posted to the general ledger, it is likely that the 
Tribe had use of the funds, even if they were posted to 
the wrong account of the Tribe. Nevertheless, because 
the supporting documentation could not be located for 
the transactions to be reconciled, for purposes of 
settlement they wiU be treated as other unreconciled 
transactions and compensated through the process 
described later in this report. 
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